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INFORMATION INCORPORATED BY REFERENCE TO APPEAL BRIEF 

Information not specifically required by M.P.E.P. § 1208 to be included in the Reply 
Brief has been omitted for brevity. Reference may be made to the Appeal Brief for such omitted 
information, and the information in the Appeal Brief is correct. 
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STATUS OF CLAIMS 

Claims 1-7, 15, and 17-19 are canceled. 
Claims 8-14, 16, and 20-29 are rejected. 
The rejection of claims 8-14, 16, and 20-29 is being appealed. 
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GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

Whether claims 8-10, 12, 13, and 23-29 are unpatentable under 35 U.S.C. § 103 over 
Wugofski in view of A90 and Dolan. 

Whether claim 1 1 is unpatentable under 35 U.S.C. § 103 over Wugofski in view of A90 
and Dolan and further in view of Burkett. 

Whether claims 14, 16, and 20-22 are unpatentable under 35 U.S.C. § 103 over Wugofski 
in view of A90, Dolan, and Eyer et al. 
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ARGUMENT 

Appellant respectfully asks the Board of Patent Appeals and Interferences ("Board") to 
reverse the Examiner's rejection of all pending claims under 35 U.S.C. § 103(a). The rejections 
are improper as the Examiner failed to provide a prima facie case of obviousness because there is 
no motivation to combine references in the manner suggested by the Examiner, because the 
proposed combination fails to teach every element of the claimed invention, and because the 
cited references teach away from the combination proposed by the Examiner. Therefore, one of 
skill in the art would not have found it obvious to make Appellant's invention at the time of the 
application when presented with the references cited by the Examiner. 

In the Examiner's Answer dated May 16, 2007 ("the Examiner's Answer") the Examiner 
maintained all rejections under 35 U.S.C. § 103(a). Accordingly, Appellant respectfully 
provides the following. 

Rejections under 35 U.S.C. § 103(a) 

The Board should reverse the Examiner's finding of obviousness as to claims 8-14, 16, 
and 20-29 relying at least on Wugofski, A90, and Dolan. In the Examiner's Answer that 
maintains the rejections, the Examiner has mischaracterized Appellant's arguments for 
patentability. Specifically, the Examiner summarizes one of Appellant's arguments as being 
"that the references fail to teach using a declarative API. (Examiner's Answer, page 10, fourth 
full paragraph.) The Examiner also argues against Appellant's assertion that Dolan teaches that 
declarative-only systems are not suitable for providing electronic program guides ("EPGs") 
(Examiner's Answer, page 11, lines 1-2) and further argues that the cited references do not teach 
away from the claimed invention (Examiner's Answer, page 12, last line). Appellant 
respectfully disagrees. 
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Appellant has made no contention that the cited references do not teach a declarative 

API, per se. Instead, Appellant has contended and continues to maintain that the Examiner has 

not shown that the cited references, alone or in combination, teach the recited potion of the 

claimed method/system, as illustrated by the method step from independent claim 23, namely: 

using a declarative application program interface to access Program System 
Information Protocol (PSIP) data, wherein the declarative application program 
interface comprises an XDML application program interface module that 
introduces tags having semantics that enable performance of an active dynamic 
discovery of at least one of (i) the content and (ii) the services. 

(Claim 23 - similar limitations are found in independent claims 8 and 14.) Indeed, Appellant has 

set forth that the cited references teach against the claimed invention, as will be discussed in 

more detail below. 

In the rejection, the Examiner acknowledges that Wugofski fails to disclose accessing 
PSIP data. (Examiner's Answer, page 6, line 3) Instead, the Examiner relies on A90 as 
disclosing that the PSIP standard is used to describe system information and program data. The 
Examiner also indicates that the purpose of the PSIP data is to provide program guide data. 
(Examiner's Answer, page 6 lines 5-7; see also A90 at 11.1 (attached herein at Evidence 
Appendix ("E.A.") 13).) What the Examiner fails to show from either Wugofski or A90 is the 
claimed method step of "using a declarative application program interface to access Program 
System Information Protocol (PSIP) data . . ." as set forth in full above. Merely showing that 
A90 discloses the existence of PSIP data does not show "using a declarative application program 
interface to access Program System Information Protocol (PSIP) data." 

Quite simply, none of the cited references teach this claim limitation. The cited 
references instead clearly teach away from the combination proposed by the Examiner that 
would supposedly arrive at this limitation. Dolan is clearly the most recent reference of those 
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cited by the Examiner, and is the reference closest in time to Appellant's filing date. Dolan also 
reports on the then-current state of the art (see Dolan, page 30, footnote 7 (E.A. 15)), and 
therefore is highly probative of the view that one of skill in the art would have had as of the 
filing date of the instant application. 

Dolan specifically teaches that the declarative application alone (the one using XDML) is 
unable to access electronic program guide (EPG) information, which, according to A90, is the 
purpose of the PSIP data (A90, page 45 (E.A. 13)). Specifically, see Dolan at page 36 (E.A. 17, 
"Section 9.3" and "Section 9.4"), where Dolan lists the suitability of a Declarative Only system 
and the suitability of a Procedural Only system. Notably, Dolan excludes electronic program 
guides (EPGs) from the list of suitable applications for Declarative Only systems, placing EPGs 
only in Procedural systems or systems having dual functionality. Similarly, Dolan's table 9.1 
provides a summary of application suitability by platform, and the declarative DASE system 
"DDE-l-B DASE-DA" is not listed as being EPG-suitable (E.A. 19). As one of skill in the art 
will readily recognize, the reason that Dolan does not include EPGs as being suitable for 
declarative-only systems, is that previous declarative APIs cannot access PSIP data. 

In the Examiner's Answer, the Examiner reveals what at first glance appears to be an 
inconsistency in Dolan, indicating that Dolan teaches that teletext may be used to provide a 
rudimentary program guide, and that a declarative system may use teletext. (Examiner's Answer 
at page 1 1 line 3-page 12, citing Dolan §§ 9.2, 9.3, and 6.3.) While it may be true that 
declarative APIs may make program guides using teletext, this does not indicate that declarative 
APIs may make the more traditional EPGs relying on PSIP data, as the Examiner has not shown 
that teletext is PSIP data (which it is not). More importantly, the Examiner therefore has not 
shown that declarative APIs perform the claimed limitation of accessing PSIP data. Instead, one 
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of skill in the art will readily understand that Dolan's clear indication that declarative- only APIs 

are unable to provide EPGs, as set forth above, is a clear teaching that declarative-only APIs are 

unable to perform the claimed function of accessing PSIP data. 

Therefore, Dolan is highly probative of the state of the art as of the filing date of the 

application, and clearly shows that only procedural applications were understood as being able to 

access the PSIP data. Dolan also clearly teaches away from the claimed invention of "using a 

declarative application program interface to access Program System Information Protocol (PSIP) 

data." In light of these teachings of Dolan, it is clear that "a person of ordinary skill, upon 

reading the reference, would be discouraged from following the path set out in the reference, or 

would be led in a direction divergent from the path that was taken by the appellant." In re 

Gurley, 27 F.3d at 553, 31 USPQ2d at 1131. Therefore, Appellant respectfully submits that the 

cited references fail to teach the recited claim limitation of 

using a declarative application program interface to access Program System 
Information Protocol (PSIP) data, wherein the declarative application program 
interface comprises an XDML application program interface module that 
introduces tags having semantics that enable performance of an active dynamic 
discovery of at least one of (i) the content and (ii) the services. 

Appellant also respectfully submits that there is no motivation contained in the references 
themselves to combine the references in such a way as to arrive at this limitation, and that one of 
skill in the art, when viewing these references would not expect success in doing so, but would 
instead be discouraged from doing so by the references themselves. 

Appellant relies on and refers the Board to Appellant's additional arguments contained in 
Appellant's Appeal Brief. For the reasons set forth therein and the reasons set forth above, 
Appellant respectfully requests that the Board reverse all rejections under 35 U.S.C. § 103(a). 
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Conclusion 

The Board should reverse each of the Examiner's rejections under 35 U.S.C. § 103(a) in 
light of the evidence and arguments. None of the rejections made by the Examiner provide a 
prima facie case of obviousness, because the combination of the cited references fails to disclose 
every element of the claims, because there is no motivation to combine the references in the 
manner disclosed by the Examiner, because the references themselves teach against the 
suggested combination, and because one of skill in the art would not expect success in 
combining the references in the manner disclosed by the Examiner. The conclusion that must be 
drawn from the rejections by the Examiner is that the Examiner has relied on improper hindsight 
reasoning to reconstruct Appellant's claims against the requirements of Section 103. The Board 
should therefore reverse the Examiner as to all rejections under 35 U.S.C. § 103(a). 

Dated this 10 day of July, 2007. 
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EVIDENCE APPENDIX 

The following evidence relied on by Appellant in the appeal was originally cited by the 
Examiner and was entered in the record by the Examiner as follows (as the cited references are 
voluminous, only relevant excerpts of the cited references have been included in this Appendix): 

1) Advanced Television Systems Committee, "ATSC Data Broadcast Standard 
Including Amendment 1 and Corrigendum 1 and Corrigendum 2)." 26 July 2000, Doc. A/90 
("ATSC Data Broadcast Standard A/90") was cited by the Examiner and entered in the record on 
December 13, 2005. 

2) Dolan, Michael A. "Report on Television Data Applications." 1 July 2001, NIST 
GCR 01-818 ("Dolan's Report on Television Data Applications") was cited by the Examiner and 
entered in the record on December 13, 2005. 
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Excerpts from Dolan's Report on Television Data Applications 
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Report aa Television Data Applications 



9 Suitability of Each Receiver Configuration to the Application 
Requirements 
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9,4 DVB MHP 1.0 & ATSC DA SE- 1 (Procedural Only) 
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Report oil Television Daia Applksiiojis 



B. 6 DVB MHP 1, 1 (Procedural and Declarative) 
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Rqsott osi Television Daia Applications 



Table 9 J Summary of Application Suitability to Platforms. 
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